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Re: MUR 6277 (Ronald Kirkland, Kirkland for Congress, and Robert Kirkland)
Dear Mt. Jordan:

This office represents Robert Kirkland (“Mr. Kirkland™ in the above-captioned
MUR.

We have reviewed the Complaint filed on Apsil 20, 2010, by John D. Stevens. The
Complaint alleges with no suppotrting evidence that certain advertisements paid for by
Mr. Kirkland were coordinated with Ronald Kirkland and Kirkland for Congress
(“Kirkland Campaign”), which resulted in Mr. Kirkland making excessive
contributions to the Kirkland Campaign.

The allegations in the Complaint have no basis in law or fact. As is detailed below,
the Complaihit contains ammoneous and speculative allegations that fidl to state a claim
that a violanan has occurred. Id additiam, all of the advertisements at issue were
created by Mr. Kirkland independently of Ronald Kirdand and the Kirkland
Campaign and were duly reported to the Commission as independent expenditures.
Accordingly, the Commission should find no reason to believe that a violation
occurred and should promptly dismiss the Complaint.

THE COMPLAI
John D. Stevens filed the Complaint on April 20, 2010. The Complaint alleges that

Mr. Kirkland made excessive contributions to the Kirkland Campaign under the
Federal Election Campaign Act of 1971, as amended (“FECA” ot “Act”) in the form

Bryan Cave LLP
1155 F Street N.W.

- Washington, D.C. 20004

Tel (202) 508-6000
Fax {202} 508-6200
www.bryancave.com

Bryan Cave Offices
Atlanta
Charlotte
Chicago

Dallas
Hamburg

Hong Kong
Irvine

Jefferson City
Kansas City
London

Los Angeles
Mtlan

New York

Paris

Phoenix

San Francisco
Shanghai

St. Louis
Washington, DC

Bryan Cave International Trade
A TRADS CONSULTING SUBSIDIARY
OF NON-LAWYER PROFESSIONALS

veww.bryencavetrade.com
Bangkok

Beijing

Jokarta

Kuala Lumpur

Manila

Shanghai

Singapare

Tokyo

Bryan Cave Strategies
A GOVERNMENT RELATIONS ANO
POLITICAL AFFAIRS SUBSIDIARY

www.bryancavestrategies.com
Washington, DC
St. Louis



10@44283004

Mz. Jeff S. Jordan
Jume 11, 2010

Page 2

of coordinated communications. Complaint at 1.! The Complaint further alleges that Mr. Kirkland
failed to properly report his communications to the Cemmission. Id

The Complaint speculates that Mr. Kirkland’s communications must have been coordinated with
Ronald Kirkland and the Kirkland Campaign based upon “the close familial tie between Kirkland and
his brother . . .” Complaint at 5. See also id. (close familial tie “insinuates that [Mr. Kickland’s] Radio
Ad, Television Ad, and/or the Website were cteated with material involvement and/or substantial
discussion by [Ronald] Kirkland or the [Kirkland] Conmnittee.”). The Complaiut further speculxtes
that Mr. iirklind’s nse of the phrase “provesn, trusted, comservative” in some of his nitblic
communieationts, which was a phrase alio used by the Kirkland Czmpaign, indicates that “[c|estainly,
at a minimum, [Ronald] Kirkland’s amd the [Kirkland] Committee’s campaign plans, projects, activities,
or needs were conveyed to Robert Kirkland before he created the Radio Ad, Television Ad and
Website . . . ” 14 Finally, the Complaint alleges without any factual foundation that Mt. Kirkland
“improperly reported coordinated communications as an [sic] independent expenditures . . . Id.

FACTUAL BACKGROUND

I Ronald Kirkland

Ronald Kirkland is running for the U.S. House of Representatives in the 8" congressional district of
Tennessee and resides in Jackson, Tennessee. Ronald Kirkland filed a Statement of Candidacy with
the Commission on January 13, 2010, and the Kitkland Campaign filed a Statement of Organization
on the same day.

II. Robert KitKland

Mr. Kirkland is Ronald Kirkland’s brother and resides in Union City, Tennessee. See Robert Kirkland
Affidavit 9] 2-3 (attached hereto as Exhibit 1). Between mid-December, 2009 and the first week of
February, 2010, Mr. Kirkland volunteéred on behalf of the Kirkland Campaign. Id § 4. Mr
Kirkland’s volunteer activities for the Kirkland Campaign included advising the campaign on various
matters. Me. Kirkland also helped to raise funds for the Kirkland campaign. Mr. Kirkland’s volunteer
fundraising activities for the Kirkland campaign included sending an email on February 6, 2010
soliciting funds for the campzign. Id.

! The Coraplaint fails to include nembered nages. Allchnioﬁslltneiﬂtndmpagasofdm Camplaint
are besed upon anr own page numkbering,
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The Complaint erroneously states that Mr. Kirkland sent a second email soliciting funds for the
Kirkland Campaign on Fehmary 10, 2010. The Complaint indudes a copy of an email which was sent
on February 10, 2010. See Attachment 3 of the Complaint. However, this February 10 email was sent
from| to undisclosed recipients, forwasding Mr. Knkland’s February 6 enml,
and was not sent by Mr. Kirkland himself.

On February 7, 2010, Mt. Kitkland ended all of his volunteer acuvmes on behalf of the Kirkland
Campaign. Sez Robert Kirkland Affidavit § 5. Since that date, Mr. Kirkland has had no involvement
with the Kitkhind Campaign or any ef its campaign activities. Id

In January, 2010, Mr. Kirklaod desidad to assess the feacibility of making independent expenditures
on behalf of the Kirkland Campaign. Mr. Kirkland consulted & political advisor and retained legal
counsel to advise him in these matters. I § 6.

On january 21, 2010, Mr. Kirkland entered into a consulting agreement with Brad Greer with an
effective date of February 1, 2010, to sezve as a political consultant in connection with making
independent expenditures on behalf of the Kirkland Campaign. I4. § 7. During the course of creating
and dissmsinuting indeprndent expenditcres on behalf of the Kisidend Caovapaign, Mr. Kirklmd and
his vendoss, meats, and embloyees strietly adherad to a complimce fromewaonk to anmure that all of
the ecommunications were made independently of Runald Kirkland, the Kickland Campaign, and thair
agents.

III. Brad Greer

Brad Greer (“Mr. Greer”) is a political consultant who resides in ]ackstm, Tennessee. Between
December 14, 2009 and January 31, 2010, Me. Greer volunteered for the Kirkland Ca.mpmgn, assisting
in scheduling, edvising the cand;date, and making recommendations on hiring campaign staff. See
Brad Greer Affidavit ] 2-3 (Exhibit 2). Mr. Greer terminated all of his volunteer activities for the
Kirkland Casapaign on Januaty 31, 2010. Id 4. Since that date, Mr. Garer has had ne invalvement
with the Kitkland Compazign or any of ite comprign activities. Id

Effective February 1, 2010, Mr. Kitkland retained Mr. Greer to serve as a consultant to assist Mr.
Kirkland in connection with making independent expenditures on behalf of the Kirkland Campaign.
Id q 5. Mr. Greer’s consulting duties have included overseeing the production and dissemination of
Mr. Kirkland’s independent expenditures, authorizing payment for the independent expenditures, and
managing the reporting of the independent expenditures to the Commission. Id. § 6.
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IV. Tetty Benham

Terry Benham (“Mr. Benham”) is 2 general consultant to The Political Firm in Baton Rouge,
Louisiana. Ses Terry Benham Affidavit § 2 (Exhibit 3). On February 9, 2010, Mr. Benham and The
Political Firm were retained by Mr. Kirkland in connection with making independent expenditures on
behalf of the Kirkland Camnpaign. I4 § 4. Mr. Benham has- sexved as Robert Kirkland’s media
consultant and has assisted in producing Mr. Kitkland’s independent expenditures as well as in
purchasing and placing sirtime for television and radio advertiserments. Id '

V. M. Kitkland’s Independent Expenditures To Date

Mr. Kirkland has disseminated 2 number of independent expenditures to date. Mr. Kitkland’s first
independent expenditures, radio advertisements and a website, were publicly disseminated on March
26, 2010. Mr. Kirkland has also disseminated television advertisements since eady April, 2010, as well
as 2 mail piece in late April, 2010 =nd yard signs in mid-May, 2010.

V1. The Independence of Mr. Kirhland’s Communications

All of the public communications that Mr. Kirkland has disseminated on behalf of the Kirkland
Campaign were developed and produced independently of Ronald Kirkland, the Kirkland Campaign,
and their agents.

A No Request or Suggsstion

Neither Ronald Kirkland, the Kirkland Campaign, political party committees, nor agents of any of the
foregoing requested or suggested to Mr. Kirkland that he undertake independent expenditures on
behalf of the Kirkland Campaign, nor have tiiey made any request or suggestion to Mr. Kirkland
regarding any specific independent expenditures that Mr. Kirkland has publicly disseminated on behalf
of the Kirkland Campaign. Se Robert Kitkland Affidavit §] 8-9. In addition, neither Ronald
Kirkland, the Kirkland Campaign, palitical party committees, nor agents of any of the foregoing
requested or suggested to Mr. Greet or Mr. Benhem that Mr. Kirkland undertake independent
expenditures on behalf of the Kirkland Campaign, nor have they made any request or suggestion to
Mr. Greer or Mt. Benham regarding any specific independent expenditures that Mr. Kirkland has
publicly disseminated on behalf of the Kirkland Campaign. See Brad Greer Affidavit | 8-9 and Terty
Benham Affidavit { 5-6.
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B. No Material Involvement

Neither Ronald Kirkland, Kirkland for Conggess, political party committees, nor agents of any of the
foregoing had any material involvement with Mt. Kirkland concerning the content of his independent
expenditures on behalf of the Kitkland campaign, the intended audience for the communications, the
means or mode of the communications, the specific media outlets used for the communications, the
titning or frequency of the communications, or the size or prominence of printed communicetions or
the durxtion of broadcast or cable comumunivations. See Robert Kirkland Affidavit 1Y 10-11.

Neither Ronald Kirkland, Kiskland for Congress, politianl party commiitees, nor agents of eny of the
foregoing had any material involvement with Mr. Greer or Mt. Benham concerning the content of Mr.
Kirkland’s independent expenditures on behalf of the Kirkland campaign, the intended audience for
the communications, the means or mode of the comtmunications, the specific media outlets used for
the cammunications, the timing or frequency of the communications, or the size or prominence of
printed communications or the duration of broadcast or cable communications. See Brad Greer
Affidavit f 10-11 and Terry Benham Affidavit 1Y 7-8.

C. No Sabstantis! Discussions

M. Kirkland has not had any substantial discussions with Ronald Kitkland, Kirkland for Congress,
political party committees, nor agents of any of the foregoing conceming his independent
expenditures on behalf of the Kirkland Campaign, including any substantial discussions concerning
the Kirkland Campaign’s plans, projects, activities, or needs. See Robert Kirkland Affidavit Y 12-13.

Neither Mr. Greer nor Mr. Benhant have had any substantial discassions with Romald Kirkland,
Kirkland for Conggess, political party commiittees, ner agents of any of the foregoieg conceming Mr.
Kirkland’s independens expenditures on behalf of the Kirkland Campaign, inkluding mry substantiaf
discussions concering the Kitkland Campaign’s plans, projects, activities, or needs. Se# Brad Greer
Affiduvit 1§ 12-13 and Terry Benham Affidavit 1Y 9-10.

D. No Common Vendors or Former Employees

Mr. Kirkland has not used any common vendor of the Kirkland Campaign, nor any former employee
of the Kirkland Campaign, in connection with his independent expenditures on behalf of the Kitkland
Campaign. Ses Brad Greer Affidavit § 14 and Robert Kirkland Affidavit] 14. Each contract signed by
a veador retained by M. Kirkland in comnection wirh meking indepaadent expenditures on behalf of
the Kirkland Campaign stipulated that by signing the contract, the vendor representative was
certifying that the vendar had nat contracted with, keen employed by, or been pravided with non-
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public information by the Kirkland Campaign. Ser Robert Kirkland Affidavit § 14 and Brad Greer
Affidavit § 14.

Mr. Greer volunteered for the Kirkland Campaign but never setved as a vendor or employee of the
Kirkland Campaign. Ses Brad Greer Affidavit Y 4-5.

Neither the Political Firm nor Mr. Benhem have ever setved as 2 vendor to the Kitkland Campaign,
and no employee of The Political Fiem has ever been an employee of the Kirkland Campa.lgn See
Terry Becharh Affidavit 1Y t1-12.

E. Use of Publicly Available Information

To the best of Mr. Kirkland’s knowledge, none of his independent expenditures on behalf of the
Kirkland Campaign republished campaign materials originally prepared by the Kirkland Campaign.
See Robert Kirkland Affidavit § 15. To the best of Mr. Greer’s and Mr. Benham’s knowledge, none of
Mr. Kitkland’s independent expenditures on behulf of the Kirkland Campaign republished campaign
matwalals originally pn:pamd by the Kitkland Campaign. See Hrad Greer Affisiavit § 15 aaul Teay
Benham Affalaudt q 13.

Some aspects of Mr. Kirkland’s indepeavdent orpenditures an behalf of the Hixkland Campaign were
developed based upon publicly available information. For example, the phrase “proven trusted,
conservative” was based on a biography of Ronald Kitkland that was posted on the Kirkland
Campaign’s website. See Robert Kirkland Affidavit § 16 and Brad Greer Affidavit § 16. After reading
the website biography, Mr. Greer decided to use the phrase as a prominent theme in Mt. Kirkland’s
independent expenditures. See Brad Greer Affidavit § 16. In addition, photos lrave been used in M.
Kirkland’s independent expenditures that were obtained originally from publicly avaflable medie
sources. See Brad Greer Affidavit € 16 and Terry Benham Affidavit § 14. Photos have also been used
in Mr. Kirkdand’s independent expenditame thet Mr. Greee took tuigimally at events where Ronald
Kirkiend aud other candidates made public appearanom. Ses Robert Kiritland Affidavit § 16; Bzad
Grear Affidavit 9 16; Terry Benham Affidavit § 14.

VII. ‘The Reporting of Nir. Kirkland’s Independent Expenditures

Mr. Kirkland’s independent expenditures on behalf of the Kirkland Campaign have been timely and
duly reported to the Commission. The first independent expenditures that Mr. Kirkland sponsored
on behalf of the Kirkland Campaign were publicly disseminated on March 26, 2010, and were duly
reported to the Camnmisgion ou Miuxch 28, 2010. Sa 3/28/10 FEC Foun 3 and ralated Miscellaneous
Electronic Submission (Exhibit 4).
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Through May 31, 2010, M. Kitkland has filed the following additional notices with the Commission .
concerning his independent expenditures on behalf of the Kirkland Campaign:

48-Hour Notice filed April 7, 2010, covering March 27, 2010 through April 5, 2010;
48-Hour Notice filed April 8, 2010, covering April 6, 2010;

48-Hour Notice filed April 10, 2010, covering April 7, 2010 through April 8, 2010;
48-Hour Notice filed April 13, 2010, covering April 9, 2010 through Apsil 11, 2010;
48-Hour Notice filed April 15, 2010, covering April 12, 2010 through Apsil 13, 2010;
April Quurterly Report filed April 15, 2010, covering February 1, 2010 through March 31,
2010;

48-Hour Notice fihed April 16, 2010, covering April 14, 2010;

48-Bovt Notice filed April 17, 2010, covering April 15, 2010;

48-Hour Natice filed April 19, 2010, covering April 16, 2010 through April 17, 2010;
48-Hour Notice filed April 22, 2010, covering April 18, 2010 through April 20, 2010;
48-Hour Notice filed April 26, 2010, covering April 21, 2010 through April 24, 2010;
48-Hour Notice filed April 28, 2010, covering April 25, 2010 through April 26, 2010;
48-Hour Notice filed May 15, 2010, covering April 27, 2010 through May 13, 2010;
48-Hour Notice filed May 17, 2010, covering May 14, 2010 through May 15, 2010;
48-Hour Netice filed May 19, 2010, covering May 16, 2010 tiwough May 17, 2010;
48-Hour Notice filed May 20, 2010, covering May 18, 2010;

48-Hour Notice filed May 23, 2010, covering May 19, 2010 through May 21, 2010;
48-Hour Notice fled May 26, 2010, covering May 22, 2010 through Muay 24, 2010;
48-Hour Notice filed May 27, 2010, covezing May 25, 2010; and

48-Hour Notice filed May 29, 2010, covesing May 26, 2010 through May 27, 20102

Mr. Kirkland has also filed a aumber of miscellaneous electronic submissions to provide additiosal
information to the Commission conceming his independent oxpenditures. Several of the
miscellaneous electronic submissions wece filed to clatify apparent ercots on tke Fom 5 filings thet
were caused by defects in the Commission’s online filing system or FECfile software.

? In addition t 48-hour notice requirenents, individueis or entities making independent expenditues
are subject to 24-hour notice requirements. for independent expenditures disseminated after the 20*
day, but more than 24 hours before 12:01 a.m. of the day of an election. Ses 11 C.F.R. § 109.10(d).
The primary election in the 8* congressional district of Tennessee will be held on August 5, 2010, and
the timeframe for 24-hour notices will not begin until July 17, 2010. Accordingly, none of Mr.
Kirkland’s independent expeaditutes that have been disseminated to date were subject to 24-hour
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THE LAW

The Complaint alleges that Mr. Kirkland (1) made excessive contributions to the Kirkland Campaign
under FECA and Commission regulations in the form of coordinated communications, and (2) failed
to properly report the communications to the Commission. See Complaint at 1, 5.

Cornmissicn regulations provide that “[a] payment for a coondinated communication is made for the
purpose of influencing a Federal election, and is an in-kind contribution under 11 C.F.R. § 100.52(d)
to the candidate...” 11 CFR. § 109.21(b)(1). Usder Cammission regulations, “canrdinated moans
made in cooperation, consultation or cogcert with, or at the request 6z suggestion of, a candidate, a
candidate’s aurirorized conunittee, or a political party comerittee™ or an agent of any of these eatitns.
11 CFR. § 109.20. For 2 communication to be coordinated, the communication must satisfy the
payment, content and conduct standards set forth at 11 C.F.R. § 109.21.°

A public communication satisfies the conduct standard in Commission regulations if the
commuication is made:

® At the request or suggestion of a candidate, eandidate’s authorized conmnittee, political party
couxmittae, ot any of their agents;

e With the materia] involvement of a candidate, candidate’s autbarized committee, political party
committee, or any of their agents;

®  After substantial discussions with a candidate, candidate’s authorized committee, political party
committee, or any of their agents;

¢ Using a common vendor; or

e Using a former employee or indepandent contractor of a candidate, candidate’s authorized
committee, or political party committee.

See 11 C.ER. § § 109.21(d)(1) — (d)(6).*

? Although the Commission is cutrently in the process of revising its coordination regulations as a
result of Shays v. Federal Election Comvsission, 528 F.3d 914, 933 (D.C. Cir. 2008) (“Shays IIF"), the
Commission’s cutrent coordination regulations remain in effect pending the completion of the
rulemaking and apply to this matter.

* The full text of the various conduct standards in the Commission’s coordination regulations is
contmined in Exhibit 5.
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The material involvement, substantial discussion, common vendor, and former employee prongs ate
not satisfied “if the information material to the creation, production, or distrihution of the
communication was obtained from a publicly available source.” 11 C.F.R. §§ 109.21(d)(2), (d)(3),
(D@ @), and (d)(5)@). In addition, “[the financing of the dissemination, distribution, or
republication, in whole or in part, of any broadcast or any written, graphic, or other form of campaign
materials prepared by the candidate, the candidate’s authorized comtnittee, or an agent of either of the
foregoing shiall be considered a cotitribution . . .” 11 C.F.R. § 109.23(a).

The Act and Commrigion mgulations mquine individuals or entties that make independent
expenditures to disclose the independent expenditures on quarterly reports and 48-hour notices.
Commissios regulatinns provide that

Every person that is not a political committee and that makes independent expenditures
aggregating in excess of $250 with respect to a given election in a calendar year shall file 2
verified statement or report on FEC Form 5...Every person filing a report or statement under
this section shall do so in wccordanre with the quarterly reporting schedule specified in 11
C.F.R. 104.5(2)(1)(@) and (@)... :

11 CF.R. § 109.10(b).
Commission regulations further require that:

Every person that is not a political committee and that makes independent expenditures
aggregating $10,000 or more with respect to a given election any time during the calendar year
up to and including the 20" day before an election, must report the independent expenditures
on FEC Form 5...by 11:59 p.m. Eastern Standard/Daylight Time the second day following
the date on which a communication is publicly distributed or otherwise publicly disseminated.
Each time subsequent independant czpenditnoes celaiiag to thn same election aggnegate an .
additionsl $10,000 or more, the person making the indepeadent expenditures must ensure timat
the Commissinn receives a new 48-hout report of the subsequent independent expenditures.

11 C.FR. § 109.10(c).
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DISCUSSION

L The Complaint is Technically Deficient and Should Be Dismissed on This Ground
Alone,

The Commission should dismiss the Complaint because it is technically deficient. Commission
regulations state that all complaints “shall provide the full name and address of the complainant.” 11
CFR. § 111.4(b)(1). Althwugh ths Complaiat purports to nomide the fuil fame of the Cemplainant,
John D. Stevens, thu Complaint fafls to prowide an addaes for the Complalsant as rrquited by
Commission regulstions. Because the Complaint is procedumlly defecties aad fhils to comply with
Commission regulations, the Complaint should be promptly dismissed on this basis alone.

IL. There is No Reason to Beliewe That Mr. Kitkland’s Public Commmunications Were
Coordinated with Ronald Kitkland or the Kitkland Campaign.

The Complainrut alleges that Mr. Kirkitnd’s independesnit expenditures wera coordiznited with Ronald
Kirkland atid the Kizkiate] Caunpaiga based largaly un. the foct that Mr. Kizkland and Ronald Kirkland
are brothers. Based on this unremarkable fact, the Complaint contends without any legal or factual
fonadatian that “the closa familial tie between [Mr] Kitldand ead his brother insinuatos that tire Radio
Ad, Tdlevision Ad, and/or the Wehsite were created with the matesial involvement and/oz substantial
discussion by [Ronald] Kirkland or the [Kirkland] Committee.” Complaint at 5. The Complaint
further alleges that Mr. Kirkland’s “enthusiastic support” of Ronald Kirkland’s candidacy “indicates”
that Mr. Kitkland’s public communications were illegally coordinated with Ronald Kirkland and the
Kirkland Campuaign. Id Finally, the Comphlint comends that because some of Ms. Kirkland's
independent expendirures included the generic language “proven, trusted, consawvative,” the inclusion
of this genede language establishes that “at & minimure, [Mr] Kitkland’s and the [Kidkland]
Camnittee’s plans, grojects, eetivities, ar aneds were ounveyed to Rubaxt Kirkland . . . which meets
the thied psong of the [Commission’s] coonlinatia comrculication sat.” Juo.

All of the foregoing allegations ate legally and factually baseless. As is detailed below, there is no

reason to believe that any of the conduct prongs in the Commission’s coordination regulations have
been implicated by Mr. Kickiand’s independent expenditures. In addition, the relationship between
the sponsor of independent expenditures and a candidate—whethet of a familial nature or
otherwise—is itrelevant in determining whether the communications at issue constitute independent
expeaditures. Whether the sponsor of indepmdent expenditures supports a given cmndidate, o
previously volunteesed on behsif of the candidure, is lisewise irrelevant in detonmiming whather che

- sporzor’s cammuzications qualify ns indepeadent expunditias. Fiaally, the use uf genxic lsnguage

surh as “proven, trusted, conssevative” as part of & lerger public eummunicatian does not constituce
republication of caempaign materisls as a mester of law under Commissian megulations.
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Only one issue needs to be disposed of in order to dismiss the Complaint—namely, whether there is
reascn to helieve that Mr, Kirkland’s public cammunications triggesed any of the conduct prongs
contained in the Commission’s regulations. In determining whether any of the conduct prongs have
been satisfied, the Commission has long emphasized that the determination “requires analysis of
affirmative acts taken by the parties who are alleged to have engaged in the coordinated activity.”
See ¢.g., Factual and Eegal Analysis in MUR 6059 (Sean Parnel: for C.ongtess/ Club for Growth PAC) at
5 (emphasis added). Thus, the person or eatity alleged to have engzged in coordination must have
taken affirmative steps to satuiy one of the six conduct prongs in Catumistoon regulations——
specifically, the requnst or suggestion, woatorinl invalvement, snbstantial discussion, common veador,
formez employee/indepandent eontraator, ar reppblicaton prmgs See sd.  See alw 11 CFR.
§ 109.21(d)(1)-(6)-

As is detailed below, there is no reason to believe that Mr. Kirkland’s independent expenditures have
implicated any of the conduct prongs contained in Commission regulations. Given that Mr.
Kirkland’s independent expenditures have been conducted in full compliance with FECA and were
developed, produced, and disseminated independently of Ronald Kitkland and the Kirkland
Campaign, the Commission should suznmarily dismiss the Coreplaint.

A The Material Involvenaent Prong Haw Not Been Triggered
The material involvement prong of the Commission’s coordination regulations is met if a candidate,
authorized committee, or any ageats thereof are “materially involved” in decisions regarding a public
communication, including the: '

e Content of the communication;

e Intended audience;
Means or mode of the communication;
Specific media outlst used;
Timing or frequency of the communication; or

Size or prominence of a printed commnunication or duration of a communication by means
of broadcast, cable, or satellite.

See 11 CFR. § 109.21(d)().

When the Conmnission pronmlgeted the materisl involvement cozduct prong, the Comeuisnion noted
that in assessing whethar a candidate’s involvement in a given public communication is “material,” the
relevant analysis is “the nature of the information conveyed and its importance, degree of necessity,
influence of the effect of involvement by the candidate, authorized committee . . . or their agents in
any of the communication decisions enumerated in 11 CFR. 109.21(d)(2)@) through (vi).”
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Explanation and Justification of Coordinated and Independent Expenditure Regulations, 68 Fed. Reg.
421, 433 (Jan. 3, 2003). Significantly, in enacting the negulations, the Commission emphasized that
“the term ‘materially involved in decisions’ does not encompass all interactions, only those that are
important to the communication.” Id Specifically, “[the term ‘material’ is included to safeguard
against the inclusion of incidental participation that is not important to, or does not influence,
decisions regarding 2 communication.” Id The Commission has also made clear that the material
involvement standard “would not be sutisfied, for oxample, by a speech to the geneml public, but is
safisfivd by romarks addoersed pedifically to a select andiexoe, sune of wham subsiguendy crame,
pmduse, or dinnihate pablic conmmratarions.” 68 Fed. Reg. at 434. Thus, matedial involvoment
cannot be esmblished by acenis to, or use of, poblicly available infermation.

The Complaint primarily alleges that Mr. Kirkland’s public communications were coordinated with the
Kirkland Campaign because “the close familial tie between [Ronald] Kirkland and his brother
insinuates that the Radio Ad, Television Ad, and/or the Website were created with materal
involvement . . . by [Ronald] Kirkland or the [Kitkland] Committee.” Comphint at 5. The Complaint
also alfeges that coordination occutred beeause “[Mr. Kirkland’s] eathusiastic support of [Ronald
Kirldand’s] candidacy in early February indicates that (Mr. Kirkland] was materially involved in his
brother’s asxpaign price w the arentinz ef the Rediv Ad, Television Ad, and Webshe.” Id As
exnmplas of matacial involvemnne, the Complaint seeks to rely pn the Sint that hic. Kixkland is Ronaaki
Kirklind’s brother mad also that Mr. Kirkland puaviously mised maney in a voluntaar capzaity far the
Kirkland Campaign. Id. at 1. Both aliegationn of materizl invoivement are baszless.

The Complaint alleges that coordination occurred because of “the close familial tie” between Mr.
Kirkland and Ronald Kitkland. See Complaint at 5. As was outlined above, the personal relationship
between the sponscr of independent expenchtuves 2nd a candidate—whether fantillal or otherwise—is
simply irrelevant to determining whether particular public communications are coordinated.
Moreever, Mr. Kirklsnd, Mr. Green, and Mn Benlam have previded sworn testimouy in this matter in
the fann of néfidaviie iodicsting that neither Romed Kirkland nar aagone alse sssociand with toe
Kirkland Czncpaign was mstunially invelved in any of Mr. Kitkland’s indepandent expeadituraa cn
behalf of the Kirklind Camgnige. See Robert Kitidend Affidavit 1] 10-11; Bred Geeer Afndavit 1Y 10-
11; Tezrry Benham Affidavit 1Y 7-8. Although Mr. Kitldend end Ronald Kirkland did commnrunicate
after Mr. Kirkland made thc decision to disseminate jndependent expenditures, none of the
communications was material to Mr. Kirkland’s independent expendm:.tes on behalf of the Kirkland
Campatgn. See Robert Kirkland Affidavit § 10. Moreover, prior to making any independent
expenditures, Mr. Kirkland ceased all involvement with the Kirkland Campaign and consulted legal
counsel to ensure that the necessary compliance framework was in place to make independent
expenditures on behalf of the Kirkland Campaign. M. Y 5-6.

Priar to making independent expraditunts mn hehalf of the Kirkland Campaign, Mr. Kirkland
attended » fundraizing avent 2ord valunteered to help raise money for the Kirklmd Campnign. Lf q 4.
The Complaint speculates that because of such “enthusiastic support” by Mr. Kirkland, “[c]ertainly, at
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a minimum” the Kirkland Campaign’s plans, projects, activities, or needs must have been conveyed to
Mr. Kirkland. Complaint at 5. However, as was noted above, an independent expenditure sponsor’s
past volunteer efforts and interaction with a candidate is irrelevant to determiniag whether subsequent
public communications disseminated by the sponsor are coordinated. Although Mr. Kirkland was
exposed to campaign-related information when he attended Kirkland Campaign fundraising and other
political events, such information was publicly available and therefore cannot be the basis fox a finding
of matesial involvements The Complaint further alleges that since only seven weeks elapsed berereen
Mr. Kirkiimd’s fundraising emsil on tehdif of the Kickland Campaign on February 6, 2010 und the
disseshinnsion date of the first indepemdest expenditure o Maoth 26, 2650, thet Mr. Kirkland’s
independent expendituzns most have necassinily been coondihmd.  See Comphaint at 1-2, 5. However,
time is not an gleraent in tho material nvolvement analyzis; either a candidate or his agents were
materially involved in the decision-making process related to an independent expenditure or they were
not.

The Complaint etroneously presumes that Romald Kirkland wus materially involved in Mr. Kirkland’s
indspendent expenditures because the two are brothers and because Mr. Kirkland at an earlier time
solicited contributions on behalf of the Kirkland Campaign. However, the Commission has never
infemed fiiegal coordination bused upon fataily relationships—or any other kitd of relativasitip—
betaregn tien spronsor of mdepeniimnt sepenidirutus and 2 codxdate. N dms the Conmoisnion ever
concluded that individunls are barsd froea making independent sxpenditures if they avar helpad to
raise funds ar otherwise volunteered on behalf of a candidate’s campaign. To the contrary, the
celevant analysis is whether a candidate was materially icvolved in the particular public
communications at issue. Se eg, Factual and Legal Analysis in MUR 5754 (MoveOn.org Voter
Fund) at 3 (finding no reason to believe that MoveOn.org coordinated communications with the
Democratic party and emphasizing that “[a]lthough the complainant alleges that MoveOn.org has .
made no secret of its ongoing communications with Democratic party officials. .. [the complaint] does
not connect any sach discussion:s to [MoveOn.org’s] alieged coordinated coramunications.”) (intersal
quotations omitted). The presence or absence of a “close familial tie” between Mr. Kirkland and
Ronald Kirlland 11 not sulevant, nur are Mr. Kirklind’s previous volunter mctivities on behalf of the
Kirklmad Camgmign, Accomingly, thiee is oo roasan to believe that the mamrial invaolvement pmag
has been implicated.

B. The Subsrantial Discussion Prong Has Not Been Met

The subatmtial dixsuseion prong is satisfied if a public communication is created, produced, or .
distributed after one or more substantial discussions between the individual paying for the
communication (or the person’s agents) and the candidate or candidate’s opponent (or the candidate’s
agents). See 11 CFR. § 109.21(d)(3). A discuszion is “substantial” if information about the plans,
projects, activities, or needs of the candidate that is material to the creation, production, or
distebution of the comemunication is canveyed to the individual paying for the communication. See-zd
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In describing the scope of the substantial discussion prong, the Commission has emphasized that this
prong “addresses a ditect form of coardination between 2 candidate, authorized committee . . . ar
their agents and a third-party spender, and the Commission is narrowing the scope of this standard
through the additional requirements that the discussion be ‘substantial’ and the information conveyed
be ‘material™ 68 Fed. Reg. at 435. The Commission has further indicated that ““[d]iscuss’ has its
plain and ordinary meaning, which the Commission uaderstands to mesmn au interactive exchange of
views of information . . . [ijn other words, the subsmntiality of the discussion is measured by the
materiality of the information canveyrl in tho discessiamn.” Id

As outlined above, the Complaint’s coordingtion allegations rely primarily on “the close familial tie
between [Ronald] Kirkland and his brother * because it “insinuates that the Radio Ad, Television Ad,
and/or the Webaite were areated with . . . substantial discussion by [Ronald] Kirkland or the
[Kirkland] Committee.” Complaint at 5. Additionally, the Complaint contends that “[clertainly, at a
minimum, [Ronald] Kirkland’s and the [Kirkland] Committee’s campaign plans, projects, activities, or
needs were conveyed to Robert Kirkland before he created the Radio Ad, Television Ad, and
Website...” Id.

The £amilial ralationship between the sponzor af an indeperient axpeuditure and a candidate is o
more relevant to assessing whether the substantial discussion prong has been implicated than it is in
denennining whether the material involvement prong is met—namely, it is totally irrelevant.
Moruover, tie Complaint provides no factusl support for the ullegatina that Mr. Kisirlead 22d Ronald
Kirkland or anyone else associated with the Kitkland Campaign had substantial discussions
concerning Mr. Kirkiend’s independent expenditures, relying instead on rank speculation and
innuendo. See Factual and Legal Analysis in MUR 6059 (Sean Panell for Congress/Club for Growth
PAC) at 5-6 (finding no reason to believe given that the complaint “merely relicd on the inference that
the communication had been coordinated...[and the complaint failed] to provide probative
information of coordination.”) (interaal quotstions omitted). See alio Pactuml and Legal Analysis in
MUR 5750 (Laffey U.S. Senate) at 6 (finding no reason to believe given that the complainant based
allegations on speculative mfecesices uf connlination rather thon on spedific faots). By contesst, Mr.
Kirkland, Mr. Gieer, and Mr. Benbam have sulunitted affidavits indicasing that no substaatial
dizcussions occutred . with Ronald Kirkland or anyone associatsd with the Kirkdand Campaign
concerning any material aspects of M. Kirkland’s independent expenditures on behalf of the Kitkland
Campaign. See Robert Kitkland Affidavit 9§ 12-13; Brad Greer Affidavit 9§ 12-13; Terry Benham
Affidavit §§'9-10. Ser Factual and Legal Analysis in MUR 5870 (West Visginia Values LLC et. al.) at §
(“In light of the specuiative nature of the allegations and the sworn statements specifically denying the
elemems necessary to satisfy the conduct standard, there is no support for finding that there were
subseantial discassions...”).

As wes discucsed above, Me. Kirkland volunteatnd for a limited period of tiehe on behalf of the
Kirkland Campaign, and Mz, Kizkland attended & Kisldaod Canpaign fundmising event ducing this
brief time period. However, during this shart period of time, Mr. Kirkland was not exposed to any
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non-public Kirkland Campaign plans or strategies that were material to Mr. Kirkland’s independent
expenditures. See Robert Kirkland Affidavit § 12.

Moreover, prior to disseminating any independent expenditures Mr. Kirkland and his consultant, Mr.
Gteer, terminated all involvement with the Kitkland Campaign and consulted legal counsel to ensure
that the necessary compliance frarnework was in place prior to making any independent expendirures.
See Robert Kirkland Affidavit Y 5-6; Brad Greer Affidavit § 4.

In light of the fomgding, and given that the Comphinant iz unable to support his coordination
allegations with anything more than rank speculation and innuendo, there is no reason to believe that
the substzntial discussion: prong of the Commission’s tegulations bas been triggered.

C.  The Request or Suggestion Prong Has Not Been Satisfied

The request or suggestion conduct prong is met if the person creating, producing, or distributing 2
public communication doer so at the request or supgestitm of a candidate, suthorized committee, or
any agent thereof; or if the person paying for the communication suggests the creation, production, or
distdbution of the coommnigition to the camiidate, medorized conunitiee, ou auy agents tiserenf, and
the candidate assems to the suggestion. Ser 11 C.F.R. § 109.21(d)(1).

In its Explanation and Justificatian for the regulation, the Commission highlighted that “[a] request or
suggestion encompasses the most direct form of coordination, given that the candidate . . .
communicates desires to another person who effectuates them.” 68 Fed. Reg. 421, 432 (2003). The
Commission has indicated that “[a]ssent[ing] to a suggestion is merely one form of a request; it is ‘an
expression of a desire to some person for sométhing to be granted or done.” Id. (quoting Black’s Law
Dictionary 1304 (6th ed. 9990). The Commissica has made clear that a coordination finding does not
result “where a payor ‘merely informs’ e candidate or political patty committee of its plans. Rather,
undor the praposed [and adapsed] rule, a coudidite g a potitingl party will have arcepted at in-kind
caatributhu only if thiore is assant t the snggsstio . . .” 68 Fed. Reg. 421, 432 (2003).

The Complaint alleges that coordination occurred beazuse Ronald Kirkland assented to Mr. Kiskland’s
suggestion of engaging in independent expenditure activities. Se¢ Complaint at 4. The Complaint
does not specifically allege that Ronald Kirkland made any requests or suggestions to Mr. Kirkland to
make any independent expenditures on behalf of the Kirkland Campaign. Rather, the Complaint
quotes an April 7, 2010 Memphis Commercial-Appeal newspaper article that quotes Brent Leatherwood,
who is the Campuign Mumager of the Kirkland Campaign, as saying, “Early on, Robezt [Kirkland]
decided that he wentrd o do an independent cffort. He wamted to do it to level the playing field,
probahly wanmd to do thxt bacenoe of dll the speain] imemmst aard Wasbington insidec momy that is
going to ha backiog cus opponents.” Complaint ez 4-5. Se¢ April 7, 2010 Memphis Commendal-Appeal
Newspaper Article (Exhibit 6). Although the Complainant attaches the Commenial-Appeal newspaper
article to the Complaint, the Complainant chose not to cite the remainder of Mr. Leathetwood’s
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quotation, which is highly relevant and is as follows: “On the re

M@MMM@MMM&EWMM@MMM
knowledze of what is baing done there and what [Ms. Kirkland js] planning to do” Id (emphasis
added).

Morecver, in order for a candidate to assent to the making of a coordinated communication, a third

party must first make a suggestion. However, Mr. Kirkland never made any suggestions to Ronald
Kirklhnd oz anyone eite assodiuzetl withi the Kitkland Camptign concerning potmthial independesnt
expeelitants, At the time Mr. Leathunvood wae iaterviewed for the Coscevanin)-Appes/ xetiele, Mr.
Leati:nowood undoubiadly knew about the existanue of Mr. Kirkland’s independent expenditures on
behalf af the Kirkland Campaign because tadio advertiseraents had alreedy been siring. Thn existenca
of Mt Kiklsnd’s independent expenditures was thus public knowledge aod hroadcasting
advertisements does not constitute a suggestion under Commission regulations.

In addition, assent must occur prior to the creation, production, or distribution of a public
communication becguse the assent, in order to be legally releyant under the Commission’s
coordination regulations, must be related to the creation, production, or distribution of the public
communication. However, when Mr. Kirkland mmde tite” decision to ungage in Indeperident
expenditurex on bohalf of the Kithland Cempaigmn, Mr. Kithiand ceased all of his involvermmit wixis the
Kitklaad Cmpaign and consulted legal counsel to ensure that the necersaty eompliznce framemork

was in plece pricr to the disseminatson of any indeperdent expendinses. See Robert Kirkiand
Affidavit 1 5-6.

Finaily, the Commission has made clear that “assent”” requires affirmative action on the part of the
candidate or the candidate’s agents and such affirmative action is clextly lackinig in this matter. In
MUR 5461 (FAN_THE_VOTE), the respondent was alleged to have coordinated certain
communications with the Keery Presidential Campaign. In recommending that the Commission
dismiss the complaint based upor prosezutorial discretion, the Office of General Counsel noted that
“there is no adegation thus tre Keny eommitn:e roprenentative conveyod to ‘Idlemt’ nay information
at all, much less information about the Kezry campaign’s plans, projecan, sotivities, nr needs. Tiee
Kesry commithise repsescnitative simply ‘did inat object’ to the geneml nature of FIV’s fundreising
plans. Under these ciccumstances, the communication plinly is not a ‘coordinated cammunication.”
First General Counsel’s Report in MUR 5461 (FAN_THE_VOTE) at 8. The Commission
unanimously voted to dismiss the complaint in MUR 5461, and five commissioners issued a statement
of reasons emphasizing that

In invnces such zs this whezs the Cammngion hss cubstmtively umaiyzed a metwr
and thote is no support fac finding reasan to believe the mnspondents violated the Act,
the Cammissien shonld not simply ‘dismits’ the nmuter. The tecord is much clanear if
the Commissicm indicates that we made a substantive determination when, indeed, we
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have. Hence, we would have supported finding ‘no reason to believe’ that the
respandents have violated the Act.

Statement of Reasons of Chairman Scott E. Thomas, Vice Chairman Michael E. Toner, and
Commissioners David M. Mason, Daany L. McDonald, and Ellen L. Weintraub in MUR 5461
(FAN_THE_VOTE) at 3. The Commission’s dismissal of the complaint in MUR 5461 makes clear
that a finding of “assent,” for purposes of the rmuest or suggestion conduct prong, requires one or
more affirmative steps by the candidate or the candidate’s agemts—specifically, the candidate or the
canditlate’s agaires must dp more than simply mor abjeo: ro o third perty’s sateenmare that the third
party plans to engage in independent expendicuxes. Mr. Lemtherwood’s published camments simply
conveysd that the Kirklend Campaign was aware of M. Kirkland’s ongping independent expenditure
activities, which at that time had besn taking plice for neasdly two weeks Mr. Leatherwood’s
comments in no way constitute evidence of any affirmative action taken by Roneld Kirkland, the
Kirkland Campaign, or any of their agents to assent to Mr. Kirkland’s independent expenditure
activities.

For all im foregoing mmasons, dume is m person to belicvo thur the request ar sagyestion prong in the
Comuniwsion’s regulations has been satisfied.

D. No Common Vendors Were Involved With Mz, Kirkland’s Communications

The common vendor prong is met if all of the following three things occur:

® The individual paying for the communication contracts with or employs a commercial
vendor to create, produce, or distribute the communication;

e The commercial vendor, including any agents, has a current or previous relationship
(within the last 120 days) with the candidate that puts the commercial vendor in a position
to acquire informmation about the plans, projects, activities, or needs of the candidate’s
campaign; and

e The camnrercial vanxdor uses or convess iviformatitu about the phumi, poojects, notivities,
or needs of the caudidate’s campsign, or infommztion vreviausly ued by tie comturzcial
vendor in scrving the candidate, to the person paying fnr the commuaication, and that
information is matbrial to the creation, production, or distribution of the communication.

See 11 C.FR. § 109.21(d)(4) .
Mz. Kirkland has mnt retaired any vendoss in common with the Kitklzad Campidgn in connection: -
with his independent expenditutes and the Complaint does not allege otherwise. S Robert Kirkland

Affidavit § 14; Brad Greer Affidavit § 14; Terry Benham Affidavit ] 11-12. Prior to engaging a
vendor, Mr. Kitkland was careful to ensure that each vendor did not have a cutrent or previous
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vendor relationship with the Kirkland Campaign. Sez Robert Kirkland Affidavit § 14 and Brad Greer
Affidavit § 14. In addition, Mr. Kirkland required each vendor to agree not to enter into a contractual
relationship with the Kickland Campaign while the vendor was engaged in connection with Mr.
Kitkland’s independent expenditures. Id.

In light of the forcgoing, therc is no reason to believe that the common vendor prong of the
Commission’s regulations has been implicated.

E. M. Kirkland Has Not Used Any Former Kirkland Campaign Employees or
Independent Contractors in Connection With the Independent Expenditures

The former employee or independent contractor prong of the Commission’s regulations is met if the
person paying for the communication (or the person’s employees). have previously been an employee
or independent contractor of a candidate’s campaign committee during the 120 days prior to
production of the communication. Se¢ 11 C.F.R. § 189.21(d)(5). In addition, the former employee or
independent contractor nyust use er conwey information zbout the placs, projects, activities, or aeeds
of the candidate, or information uved by the former enipioyeo in sereing the candidate, to the person
payiey for the comurutination, and timt information must be matesial to the comticn, produation, or
diseribution of the cormnnsicaticst. Id.

‘The Commission’s regulations clearly requite that an individual be a former employee or independent
contractor of a candidate’s campaign, and the Commission has made clear that prior volunteer -
activities are not sufficient to implicate this prong of the regulations. In adopting the regulations, the
Commission sought comment on whether the former employee or independent contractor standard
“should be extended to volunteers, such as ‘fundraising partners,” who by vittae of their relationship
with a candidate . hz-rebeenmaposmenwmqummateﬂalmfomuonabo ut the plans, projects,

activities, or nesds of the candidate . ... 68 Fed. Reg. 421, 439 (Jan. 3, 2003). After recognizinp that
“some, but uot all, ‘volumeers’ @mtn as highly plrced sonmltuats who might be given iaformation
about the plans, projects, actiities, ar needs of thc eandidate . . . with thr expecmtion that the
‘voluateer’ will use or convey that inforraation to effectively conrdinate a eacnmunication paid for by
that ‘volunteer’ or by a thini-party spender,” the Commission nevertheless made cheer that it “is not
extending the scope of the ‘former employee’ standard in its final rules to encompass volunteers . .

Id In declining to reach persons involved in volunteer campaign activities, including voluntees
fundraising activities, the Commission concluded that Congress intended for this standard to be
“limited to individuals who were in some way empicyed by the candidate’s campaign, either directly or
as an independent contractor.” Id.

No former employee ar independeat contractar of the Kirkiand Campaign bas been inwalved i in Mer.
Kirkland’s independent expenditures and the Campleint does not contend otherwise. See Robest
Kirkland Affidavit § 14; Brad Greer Affidavit § 14; Terry Benkam Affidavit 9 11-12. Although Mr.
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Kirkland is Ronald Kitkland’s brother and volunteered on behalf of the Kirkland Campaign for a
short period of time, Mr. Kirkland was never an employee ar an independent contmactar for the
Kirkland Campaign. See Robert Kirkland Affidavit § 4. In addition, although Mr. Greer volunteered
for the Kirkland Campaign for a short period of time, Mx. Greer likewise was never an employee or
independent contractor for the Kirkland Campaign. See Brad Greer Affidavit § 3

For all the fonegeirg reesons, thare is no tearon to tadieve that the formos emplaree or mdependent
contractor prong has been satisfied.

F. Mzt. Kiskland Has Not Republished Campaign Materials Because The Use of
Generic Language and Commonly-Used Themes Does Not Constitute
Repuhlication of Campaign Materials

Under Commission regulations, “[t]he financing of the dissemination, disuribution, or republication, in
whole or in part, of any broadcast or written, gruphic, or other form of campaign materials” prepared
by a candidate, a candidate’s authorized committee, or any agents thereof is treated as an in-kind
conttribution from the person paying for the comunonication 10 the candidate who prepared thio
originul carnpnign materiala. Sar11 CF.R. § 109.23(a). Howevar, if ncihe of the cordast sandarels are
also implicated, the candidate does not receive the in-kind centribution, bet the person paymg fix the
commmication still makes an in-kind contribution to the candidase. I4

The Complaint alleges that several of Mr. Kirkland’s independent expenditures constitute the
republication of campaign materials previously disseminated by the Kirkland Campaign. Se
Complaint at 1-2, 4. This allegation relies on Mr. Kirkland’s use of the generic words “proven,”
“trusted,” and “conservative” in some of Mt. Kirkland’s independent expenditures and the Kirkland
Campaign’s use of the same gemeric words. Mr. Kitkiand’s use of the general phrasc ‘pruven,
“trusted,” and “conservative” in some of his public communications does sot constitate
republication of campaign materialy because #s a matter of law such lanpuzge is too goneral and
genuric to coretithite tenublieedon.

The use of generic and commonly used language and themes, such as “proven,” “trusted,” and
“conservative,” cannot constitute republication of campaign matesials. First, generic language and
commonly-used themes are not “campaign materials” and therefore are not capable of being
disvetninated, distributed, or republished within the meaning of 11 C.F.R. § 109.23. Second, even if
such generic language and commonly-used themes could conceivably be construed to be “campaign
matetials,” Mr. Kirkland’s use of such language in his indepeitdent expenditares does aot qualify as
republication.

The Commission’s republication regulations sre limited to “any broadcast or any written, graphic, ar
other form of campaign matarials prepared by she candidate . .. .” 11 CF.R. § 109.23. See alw 2
US.C. § 441a(a)(7)(B)(iii). The Act and Commission regulations are limited to a final product—i.e.,
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some kind of broadcast, print, or electronic communication that required preparation—and do not
extend to the use of three generic words strung together to create 2 commonly-used theme that could
be employed by multiple campaigns across the country at any one time.

Not surptisingly, a Lirge number of candidates and campaign committees at the federal and state level
have recently used the generic words “proven,” “trusted,” and/or “conservative” in their public
communications, including the following exatples:

e “Dan is z provan censervative leader who is trusted by Hoosiers.” Press Release,
Congtessman Mike Pence (Apt. 21, 2010) (endorsing Senator Dan Coats, Candidate for
U.S. Senate);

e “We need to send a positive, trusted and proven conservative representative to Congress.”
Open Letter from John Anderson, et. al, available at
http:/ /www jimpatterson.com/index.php?id=50 (endorsing Jim Patterson, Candidate for
U.S. Congress);

e “The Dockery Campaign is guiirng tmction with gesume Rupublimn lemdess and
consegvative grass-roots activists because they know Paula Dockery is a proven, trusted
leader who will do the right thing.” End of Session Marks Start of Campaign Blitz, And Open
Door #0 Again Raise Mangy for Messagng, CapitalSomp.com, May 2, 2010,
http:/ /capitalsoup.cam/2010/05/02/paula-dockery-for-govemor-this-week-from-the-
campaign-volume-xvi/ (endorsing Paula Dockery, Candidate for Governor of Florida);

e  “T have always supported Tim because of his proven, trusted pro-life conservative record.”
Walberg and Roomey Battle Over Who'’s the Most Anti-Choice in MI-07, Blogging for Michigan,
May 15, 2010, http://bloggingformichigan.com/diary/5692/wilberg-and-rooney-battle-
ovesr-whos-the-most-antichoice-in-mi07 (endorsing Tim Walberg, Candidate for U.S.
Congress);

¢ “He has proven himself to be 2 fiscal conservative aa both the local and state level”
“Tested and Trusted” Wehsite of Josh Mandel for State Treasurer,
https:/ /www.joshmandel.com/page/a-proven-leader-with-experience (Candidate for Ohio
State Treasurer); and

e “Proven. Tested Trusted” Campaign Video of Mike Johanns, available at
http:/ /www.youtabe.com/watch?v=29cWolDBdaw&feature=related (2008 Candidate for
U.S. Senator from Nebraska).

As the foregoing examples illustrate, generic and commonplace words such as “proven,” “trusted,”
and “consetvative” are frequently used by campaigns at any one titne across the country; no single
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candidate or political committee can possess or even claim to possess the exclusive right to use such
generic and genezal political language.

Moreover, Mt. Kirkland’s use of the words “proven,” “trusted,” and “conservative” do not constitute
republication of campaign materials under Commission precedent. In MURs 5743 (Betty Sutton for
Congress/EMILY’s List) and 5996 (Tim Bee for Congress/Education Finance Reform Group), the
Commission addressed the alleged republication of photos obtained from a candidate’s publicly
available website. In both matters, an outside party downloaded photographs of the caadidate from
the candidate’s publicly svdilabls «xmnpxign website and subtequeoth used the photos in dicect nmil
pieces. Although tre Office of Genaral Cannsel cancluded in both marers that: the wae of the pkotos
comstituted a republicstinn of campaign matecnls, the Qffice of Genesal Coumsel recomimended that
the Commission exercise its proseantorial discretion and dismiss the matters becanse the resulting in-
kind contributions were of de minimis value.

In MUR 5743, the Commnission voted 4-2 to zccept the Office of General Couasel’s rcommendation;
however, Commissioners Weintraub and von Spakovsky dissented because the two Commissioners
concluded that an outside party’s use of campaign photos does not constitute republication of
campaign materials. Connnissioners Weintaub and von Spakovsky emphasized thut:

The downloading of a photograph from a caadidete’s wehsite that is open to the '
wotld, for incidental use in a larger mailer that is designed, created, and paid far by 2
political committee as an independent expenditure without any cootdination with the
candidate, does not constitute the ‘dissemination, distribution, or republication of
candidate campaign msaterials.’ It is not an ‘in-kind’ contribution from the committee
to the candidate.

Statement -of Reasons of Commissioaess Ellen L. Weintraub and Hans A. von Spakowsky in MUR
5743 (Betty Sutton for Congress/EMELY’s List) at 4-5. See wiw idut 4 (“The photographs [at issue in
MUR 5743] caeaprise anly a small portion of the mailers, and are surrounded by EMILY’s List’s own
text and design. In several instances, the photograph used is only a small, smiling ‘head shot’ of Betty

Sutton. The borrowed photographs are cartainly not the centml clements of the msilers.”). '

Additionally, in MUR 5996, Commissioners Hunter, McGahn and Petersen voted to dismiss the
matter relying upon the reasoning of Commissioners Weintraub and von Spakovsky in MUR 5743.
Commissioners Hunter, McGahn and Petezsen concluded that

The activity at issue here is not the type of ‘republication of campaign materials’
comtemplated by the Act and Conmsperion reguistions. The tmditionnl type of
tepublication involves the teptinting and dissemination of a candidate’s mailers,
brochures, yard signs, billbonrds, or posters—in other words, materials that copy and
convey a campaign’s message. In addition, reprinting and reproducing a brochure,
mailer, oz billboard typically hes an ascertainable value. Caonversely, the dowaload of a
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candidate’s photograph from his or her publicly available website, absent some
additionel content ar message, is nat enough to constitute repuhlication of campaign
matecigls.

Statement of Reasons of Vice Chairman Matthew S. Petersen and Commissioners Caroline C. Hunter

and Donald F. McGabn in MUR 5996 (Tim Bee for Congress/Education Finance Reform Group) at
3.

In MURs 5743 and 5996, five Commissioners collectively concluded that the incidental use of a
photograph from a candidate’s publicly available website in a2 communication that is otherwise an
original communication does not constitute republication of campaign materials weithin the menning of
11 CER. § 109.23. Mr. Kicklind’s use of the generic words “proven,” “trusted,” and “conservatice”
is analogaus. The generic wards “proven,” “trusted,” and “conservative” are commonly-used themes
in political campaign discourse. Mr. Kitkland used these general words in some of his public
communications in combination with other publicly available facts and information. For example, Mr.
Kirkland’s use of the words “proven,” “trusted,” and “conservative” in a direct ‘muailpiece he
disseminated constituted only a small portion of 2 larger comnmunication that contained the personal
views of Mr. iitklwmd. See Roburt Kiskked Mailpiece (Exltibit 7). The uso of the words “proven,™
“trustdd,” end “consetvetive” in Mr. Kivklami’s meilpiece was part of a public commmnication that
wxs indepeadantly developed by Mr. Kirklaad and contained his personal palitical views. M.
Kirkland’s use of such commosplace and germeic texms does not conmitute repuliication of campaign
materials nnder Commission regulations. See Factual and Legtl Analysis in MUR 5691 (Whalen for
Congress) at 7 (rejecting republication finding despite the fact that the communication at issue used
“some of the same themes and images as those used by the candidate in his campaign
advertisement...”).

For sli of the foregoing zeasons, there is no reason to believe that Mr. Kichlard republisted any
campaign mategials fram she Kirklend Caenprign. '

G. Many Aspects of Mr. Kirkland’s Independent Expenditures
Were Based Upon Publicly Available Information

The Commission’s coordination regulations establish a safe harbor for the use of information
obtained from a publicly available source. Pursuant to this safe-harbor provision, the substantial
discussion, material involvetniesst, common vendor, and forner employee/independent contractor
conduct prongs are not satisfied as a mattee of law if the information material to the creation,
production, or distribution of the communication was obtained from 2 publicly available source. See
11 C.FR §§ 109.21(d)(2), (d)(3), (D(4)(il), and (d)(5)(i}). Publicly uvailable sources inchule, bt are
not limited to, newspepac or magszine aaticlrs, candidate speeches or interviews, tiasycsipts from
teicvision shows, press aelasans, a candidate or palitical party’s website, snd any other publialy
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available website. See Explanation and Justification of Coordinated Communications Regulations, 71
Fed. Reg. 33190, 33205 (June 8, 2006).

The Commission has examined the use of publicly available information in a variety of contexts. In
MUR 5506 (EMILY’s List/Betty Castor for Senate), the complainants alleged that EMILYs List made
coordinated communications with a candidate because the candidate “assented” when her campaign
discontinued television advertising from specific regions after EMILY’s List bought television
advertising in those same regioms. Ser First General Counsel’s Repost in MUR 5506 (EMILY’s
List/Betty Castor for Smnate) at 2. The Office of Gemend Couusel recommended that the
Commission find no reason to balieve that EMILY’s List made 0 coordinated communication becanse
the candidate “made its decisions about placing 2cd pulling ads based an information that television
stations are required to make public.” Id at 7. The Commission voted 5-0 to adopt the Office of
General Counsel’s recommendation and found no reason to believe that EMILY’s List made a
coordinated communication.

Mr. Kirkland’s public communications were similarly developed in reliante on publicly available
infinnztion. Al of Mr. Kirklend’s independent expenditures at issue were based at least in part on
publicly available information. Mr. Kirkland’s public communications contained biographical and
other fachml ncorrmation that was gathesmii froon the Kirddand Campmign’s mecbsire, which was
publialy aveilable. fee Robert Kiritand Affidewit § 16; Bmed Grear Affidavit § 16; Tenry Benhenx
Affidarit § 14. Mr. Kirkland’s publie commnaicarions a0 used photas obtained fram puniicly
available media sonrces in combination with photos that Mr. Greer patsonally shot. I4 After publicly
available biographical and other factual information was gleaned, Mr. Kirkland’s consultants then
incorporated the information into new and original public communications.

Mz. Kirkland’s reliance ona publicly available informmtion in developing his independent expenditures
is yet anothet ground for pomrlndeng that thuwe is no feason to believe that Mr. Kirkhntfs
expeaditurr iiggered the materirl favolrement, snbstantial discussion, comemon vendor, and former
employee/independent contractor prongs of the Commission’s coordination regulations.

III. Mz Kirkland Has Timely and Accurately Reported His Independent Expenditures to
the Commission.

Contraty to the baseless allegation in the Complaint, Mr. Kirkland has carefully and diligently reported
his independent expenditures in accordance with Commission regulations. As of May 31, 2010, M.
Kitkland has filed 20 48-hour notices and one quartetly ruport with the Comniission duly disclosing all
of his independent exparubinizes. See Factual Background Section, Part VII, s#pre. Mr. Kirkland has
also filed a number of miscellaneous electronic submissions to provide additional information to the
Cammirtion coneeining his expendituras. Several of the miscellanstas electronic sbmnissions wese




14428326

Mr. Jeff S. Jordan
June 11, 2010
Page 24

filed to clarify apparent etrors on the Form 5 filings that were caused by defects in the Commission’s
online filing system ot FECfile software.

Through May 31, 2010, Mr. Kirkland’s multitude of filings with the Commission have duly disclosed a
total of $400,425.43 spent on independent expenditures. The fact that Mr. Kirkland to date has not
received any Requests for Additional Information (“RFAIs”) from: the Commission’s Reports Analysis
Division further confirms the thoroughness of these various filings and the many steps that Mr.
Kirkland #tm taken to comply with Cammission regniations in conmnction with his indnpendent
expenditures.

CONCLUSION

For all the reasons set forth above, the Commission should find no reason to believe a violation
occurred and should promptly dismiss the Complaint.

Respectfully submitted,

A AS Ton

Michael E. Toner

cc: Matthew Peterson, Chaitman
Cynthia Bauerly, Vice Chair
Caroline Hunter, Commissioner
Donald McGahn, Commissiones
Steven Walther, Cacrmissioner
Ellen Weintraub, Commissienar
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FEC FORM 5 | caaeanio 10: 28

REPORT OF INDEPENDENT EXPENDITURES MADE AND CONTRIBUTIONS RECEVED
To Be Ued by Pessons (OSr fmn el Glmiitoss) iuilading Gualified Nonsesiit Céworatiens

Robert Kirkiand

) Address (iarberand strest) L) check N @ifferent than proviowsty reported
760 Sanders Chapel Rd

(c) ONy. State e ZiP Od
Unjon CRty ™ 38201

3 FEC ldentification Number
C coo000000

2] Corporate fiers ony . :
Bthofioraquetfiednorprofitcomporaiis® [lves Do

Retired Retired

4. TYPE OF REPORT (check appropriate hoves):
- (o) [ Apel 15 Quarterly Report [l 2¢HowrNstios [ 48-How Notico
] iy 15 Quarterty Report

[ october Quarterty Report
[ Jamumsy 31 Year-End Report

®) lstisRepotenemondment?  Yes[J nolXl

8. COVERINGPEROD: FROM "2 ' "0) ' Y 2040

& TOTAL CONTRIBUTIONS 00

7. YOTAL INDEPENDENT EXPENDITURERS.. 82878.35

Ui panaty of godey, | QPOrS CIPOBICRINIA WS S0 800 C0DENBOR G PN COBpent of, &N CONGRESn
-wnwmﬂcw ”.‘v:‘m,.-..-’ nmuim.
mmwnuamuumm-ow-uwuum

TYPE OR PRINT NANE OF PEROQN COMPLETING FORM SIGNATURR DATH

Robert Kiddand QW/28/2010
HOTE: Subsrisaion of fules, snoneocs er incomgive Iurmetion msy skject She pereon tigring $ie repot St pemiies of 2US.C 4379

For Rathar infosmation, coninct:

Fodersl Eleclion Comsission, 905 & Sheel, NW., Wintligion, D.C. 2006 Tell Froe 800-42¢.8590, Loeal 202.604-4100
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SCHEDULE §-E
ITEMIZER INDEFENDEAT EXPENDITURES FORLMNE? FORFORMS |
NAME OF FILER (W F\l)
Robert Kikiasd
I Name (Last Firt, Mickdls nifa) of Payos Dute
Bryan Cave LLP
.05 ’ 00? [ 4 'lo"ov
1165 F 8t, NW Amout
oy Snte 2p Code 10000.00
&uhlnlhn oC 20004
Pupess of Ependiice Cubegory? onceSomt Dliouse e TN
Legal Fees : Type House Sty
Nerrw of Federal Condidats Supported or Opposed by Expenditre: Prasidont 2
Ronald Kirkland checkone:  [x]6wpot [ ] oppose
Galender Year-To-Oute Per Eection 1000000 g IEE
for Office Sought [Cotter tspecttyy
[Full Name (Last. First, MG igal) of Payos Date
l‘“’"" o2 ' 08 ' 2010’
mcum'eum Amourt
ciy State 2p Code 450000
Jackson ™ 8301 .
Name of Fedsral Candidale Supporied or Oppossd by Expendiure: Prosidert Dt 08
Ronaid Kindand Cockone  [x]Swpport [ Oppose
Galender Yesr-To-Dats Por Bloction 1480000 Oubscra ot (K] Prwary [ Gerera
for Offico Sought [CJomer tspecttn
Al Name (Lest, Fusly Middie inliah) of Payse Dats
wm [ Iy 1P B g [ . 4 \ R 4
e i 02 0 010
587 Compbell Street Amowt
oy e Zp Code 00.00
Jackson ™ 33301
Computer Expenses Twe ﬁ Sute:
mummwcmum
Ronald Kirkiend Cwckone  [X] Swppon Do»u-
Calendar Yioar-To-Date Per Elsciion DibrvernertFor: X Prary ] Gerrat
for Ofiios Sought 16900.00 [Clotes tapecttyy

(a) SUBTOTALoS Remized independent Expendiures
) SUBTOTALSI Unitsmized Independent Expenditures.

(c) TOTAL indepondernt

Expenditures
(onnvy total from lest page forward to Line 7)

FECSchetlie§  (Rev. 0202008
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Namne of Faderal Candidats Supparted or Opposad by Expendiure:
Ronald Kirkiaral

Rl Name (Last, Firct, Midie inilia) of Payee —
Brad Greer v

o2 ' %12 ' " 2010
Fe;c-npum Amowt
cwy Sde 2o Code anw
Jackson ™ . 38301
Pupess of Expendiure Category? OB Bo [ Hame g IN
Politios# Strategy Consultant T House Somle

Prosiden D1t 00

Catendar Year-To-Dale Per Election

for Offce Sougtt 14025.00 [(ooer coectne

Fll Name (Loet, Firet, Micdie iniial) of Payes Oute

Brad Groer

[ o2 ' %% ' "2o10’

667 Campell Strost Amowt

oy Sate Zp Code 3000.00

Jackson ™ 33301

Pupose of Ependiure Catogory mmt ...,.. mm

Vidéo Equipment Twe

Name of Fedsral Cascidato Sipported or Opposed by Bpenditre:

Catendar Your-To'Oute Per Blsction 22800 Ciroemart Fo: X [ primary || Gonarsi

for Ofioe Souglt [Comer txpecity

Tl Name (Last, Firet, Midde 'uu"—um Dats

Brad Greer v

Pr— o * "8 ' 7 2010

887 Campbell Strest Aot

chy Siate Tp Code “uan

Jackson . ™ 38301

Computer Expeness Twe

Neme of Federal Candidate Supported or Opposed by Expendmire:

Ronaid Kirkiand Check One: lilm Dm

Catendsr Year-To-Gste Per Blection 210801 3 B pnary [ Goveea

for Oftice Sought | [Jpter specttyy

(W SUBTOTALe! ttemized independent Expendiures

5200.01

®) SUBTOTALS! Unitemized Incependent Expenditures.

{c) TOTAL independent

©pendiures
(owry total from fast pege forwerd to Line 7)
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Full Neme (Lat, First. Middie initiaD) of Payse
Flirat State Bank

Date
.05 ' .1'i ' '2'01‘0'

Maling Address
100 East Reelfoct

Amomt

Gy . Gtale
Union Clty ™

Purpose of Expanciture
Bank Fawe

Name of Federal Candidats Supported or Opposed by Expenditure:
Ronald Kirkdand

| Chosk Ons: [x] ;mpon Do»u-

m’“"‘ ﬁ“ﬂ" uu_m_

Ciburveran For. [X] purary ] Ot |

Calondar Yeur-To-Date Per Elsction ’
for Office Sought HNN [Cpswr (xpwcti

[Full Name GLast, First, MIGR Wited of Payes prormy

MoLaughiin & Associales , )

___ : 0f ' *28 ' 72010’
610 Prince Steet o Amout

= : — prprs 14015.00
Alexandsia VA 2314

| Puposs of Expentties ) p— Offico Sought:

Poliing Type House

[ Name ot Fe mumwwcwnm

Ronald Kirkiand crakone:  [X]owpot [ Oppose

Calendar Year-To-Dade Per Election 29144.08 m'f [
for Office Sought [Cloter topoaty)

Rl News (Lot Fivi, Middie indiiad) of Payee Date

The Poitiical Firm lios ] 02; v 2v°1v°v-
[ Mafing Adess

611 North Strest Amout

oy Sale 2p Code 1000.00
Baton Rouge LA 70802 .
.| Madia Consuifing Twe House Genale

. Prosideng  DOE 08

Name of Federsl Candidate Supporied or Opposed by Expendihue:
Ronakd Kirkiand

Calenter Year-To-Dale Per Bisction

for Offios Sought §7144.00

(o} SUBTOTALof Remined indepemient Expendiieres

) SUBTOTALS! Unitemized independient Expendiures.

(¢) TOTAL Indepandant

Opwmdihres
(carmy totsl from last page forwand to Line 7)
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SCHEDULE 8-E | PAGE 818
ITEMIZES INDEPENDERIT EXPENDITURES Eﬂm
OF FILER th Rl
Robert Kiidand
Pul Name (Last, First, Micle Inial) of Payse Date
Stratagio information Consultants
-—_ .05 [ .25 ! '2'°1V°V
PO Box 13980 Honcut
cry Stale 2pCode 7900.00
Maumelle AR 2118
Political Research Services Tye
Neme of Federsl Candidits Supperied o Opposed by Expendibare:
Ronald Kiriend _ Check One: Elm Dm
Disbursement For: Genorsl
Calendar Year-To-Date Per Elsction il 08 -ty Elrvay []
for Office Sought [Clomer speattyr
Rl Name (Last, Firet, Middio i) of Peyeo Dato
ww -of ] .l‘ [ 4 72701701-
587 Camgiell Street Amourt
o e Dp Code #B0
Jackson ™ 88301
[ Pupsms of Bpedise Category! Oftice Sougtt: ,..... e m
Polifcal Strategy Conaulting Type
Name of Federsl Candidate Supported or Opposed by Expenditire;
Ronald Kirdand - Chck O [ﬂm L__'lomn
Ctlnir YoarYo-Dats Nr Eltion or00.08 Churoemantter: [X] priary ] et
for Office Sought [Clomer tspeatn
[l N (ot P, Mo el of Payse Duts
BradGreer - ,
Naiing Address '05 ! .15 ! '2'010
587 Campbell Strest Amowt
w . Stabe - h“ 2128.00
Jackson - ™ 38301 .
Purpose of Expendiiure Categony/ OMce Bt  [y] House otote: IN
[Name of Federsl Gandicat Bupparied or Opposed by EXpIRGINS: L] Procidon 2
Roneld Kirkiand Crockon:  [x]owpot [ ] Oppose
Disbursement For:
Calendar Yosr-To-Dato Per Elsction 00008 mﬂilmm-v L} Generat
for Office Sought [Clower capoaityy
(s) SUBTOTALoF Remized Indepandert Expendiures 11750.00
(b) SUBTOTALS! Unlternized Indepandent Expercdiises.
{c) TOVAL independent Expendiures
toarry total from last page forwendto Line 7)
PO FECSchodie 8  ( Rov. 0272009
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SCHEDULE S8-E
ITEMIZES N

INDEFPENDIEIY EXPENDITURES

PAGE 6/8

‘| Meals and Computer Software

Full Name (Last, Firet, Middie inilis)) of Payes
Bred Gresr
-

o ‘' "13 ' " 2040’

Maling Addrens
587 Campbell Street

Aot

Chy Giate
Jackson ™

¥

Pupose of Bxpendire

o e

Name of Federal Camidale Supported or Opposed by Expenditure:
Roneis IGkkiand

Hose  gute: TN

Neme of Fedurs! Candidele Supported or Opposed by Expendiure:
Ronald Kirkiand

Calender Year-To-Dats Per Blection T22.08 0 B]pinary [ J Gunars
for Office Sought [Cloter tspacitny
[Full Name (Last, Firet, Middis Iniial) of Payes Date
Bryan Ceve LLP '0; . 922 '4 v v v
1995 F S, N Amout
oy St Tp Cote W07
Waeshington oc 20004
[ Pupose of Expendiore Category anaauu House m
Legal Fess T ﬁ Seate:
Name of Frstens] Gendidate Supported or Opposed by Expendire:
Rongid Kirkfand Check One: Elm Dm
Calandar YeanTo-Date Por Biection n"""""mmm”‘"” L] Gunerat
for Ofice Sought o078 [(Jpeer tspocty
Ful Naine (Last, U, Niddie initiad of Payes Date
rm o3 ' "28 ' " 2010
587 Campbeli Street Amount
o State 29 Code 2128.00
Jackson ™ 58901

Calendar Year-To-Dute Por Election

for Office flought %7078

{2) SUBYOTALaLNSemized independert Expendiures

(b) SUBTOTAILS! Unitermized independent Expercitures.

{e) TOTAL independent

Bxpendihres
(cany talal fram last page foressd o Line 7)
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SCHEDULE 8-E
TEMEZSR INDEF BNDEMT EXPENDITURES

PAGE 718

NAME OF FLER (n Al
Rebert Mirkind

Ul Name (Last, First, Midkdie inktial) of Payoe
The Political Flrm

Date
o8 ' %28 ' " 2070’

Mailing Addeis
G811 North Street

Chy Gate
Baton Rouge LA

Purpose of Expendture
Ratla Advantising

d i

mammwcwwm
Ronsld Kiridand

=gz ==

Chockone:  [x] Suppont Don-

Clrsemsrt For: (X pmary | Gererst

Calender Year-To-Dute Per Gleclion
for Offioe Sought &2200.04 [(Jomer tapecitn
il Name (Last, Firel. Middie inllisd) of Payee Oale
L—Em Iog [ 028 ! 12'0170'
Mioiing Address
317 Ruynolds Ave Amout _
Chy ™ 2pCote . 3000
Dyersburg ™ 38024
| Pupose of Expendise Category Olhw m m
mummwuwwm
Culondar YearTo-Dete Per Eleciion Disursement for: X Pamary ] Owars
: for Office Sougst 0004 Ehhuum
[Full Niano (Last, Fisik Ml inial) of Payee Date
:m -05 ’ 92& t VQ'O‘I'O'.
| 587 Campbell Strest Amomt
o Sl Zo Coce 10178
Jadkson ™ 38901
F——-
Purposs of Expendiure Category m“‘ House IN
Domain nams and PQ Box e ﬁ . S
Name of Fedesal Candidete Supporied or Opposed by Bpendiare;
Ronakd Kirkiand Cwekon: ] swpport Dm
Calendar Year-To-Date Per Elsction ma"g" X]Pimery |_] Genorst -
for Offics Bought 82042.3 [CJomer tspecityy

(2) SUBTOTALof Remized independant Expenditures

(c) TOTAL independent

Bxpendbhures
(cany totel from last page foressd to Line 7)
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SCHEDULES-E
ITEMZEN | T EXPENDITURES

PAGE 6/8

NAME OF FLER (nRB
Robest Kirkiand

Full Name (Last, Rrst, Middle iniel) of Payee
Nex-Tek inc.

Dats
-05 ' '28 ' v2v°1v°v

Y

MallsgAdchess
PO Box 10028

oy Gisle
Jackson N

Pupose of Bpenditure
Waebshke Design (estimats)

Name of Federal Candidate Supported &r Opposed by Expendiiure:
Ronald Kirkiand

=F= ==

chockons:  [x] ppor Dm

Culoixier Your-To-Date Per Eleclion
for Offics Bougiht

Em | =
Dm-w

(o) SUBTOTALof Ramized Ndependant Expendiires

™) SUBTOTALS Uritermived independent Exponditures...

(¢) TOTAL independent

Expendiures
(cany total from fast pxge forwerd 10 Line 7)

82678.35

FEGSchedled (Rev.022008
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ETEXT ATTACHMENT 04/05/2010 14 : 15

To whom it may concern:

The 48-hour notice of independent expenditures filed on behalf of Robert Kirkland on March 28, 2010, disclosed
disbursements mede asearly as Febmary 1, 4)10. Please ba advised tieat Mr. Kirkiand wae: not required to file a 48-hour
nelee until March 28, 2010 banasse the disbursements, other than thase referensed below, wera not made for public
communications and did not by themselves qualify as independent expenditures.

Payments to Nex-Tec Inc. for website design and to the Political Firm for Radio Advertising related to independent

" expenditures which were publicly disseminated on March 26, 2010. Accordingly, since the 48-hour notice was filed

before midnight on March 28, 2010, it was filed on time.
If you have any questions regarding these activities, please contact me at (731) 234-5776.
Sincrely,

Brad Greer
Consultant to Mr. Kirkland
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Exhibit 5: The Conduct Standard

Commission regulations include the following conduct standard for coordinated
commnunicatians.

(@ Conduct standards. Any one of the following types of conduct satisfies the
conduct standard of this section whether ax not there is agreement or formal
collaboration, as defined in paragraph (e) of this section:

(1) Request or suggestion.

() The commanication is created, produced, or distributed at the request or
suggestion of a candidate, authorized committee, or political party committee; ot

(i) The commumnication is coeated, produced, or distsibmted at the quggest.nn
of a person paying for the communication and the candidate, authorized committee, or
political party cammittee assents to the suggestion.

(2) Material involvement. This paragraph, (d)(2), is not satisfied if the
information material to the creation, production, or distribution of the communication
was obtained from a publicly available source. A candidate, suthorized committee, or
political party committee is materially involved in decisions regarding:

(i The cantrot of the communication;

(i) The intended audience for the communication;

(iii) The means or mode of the communication;

(iv) The speciﬁc media outlet used for the cormmunication;
(v) The timing or frequency of the communication; or

(vi) The size or promianco of a printed eomnmaication, ar durmtion of a
communication by means of broadcast, cable, or satellite.

(3) Substantial discussion. This paragraph, (d)(3), is not sadisfied if the
information material to the creation, production, ot distribution of the communication
was obtained from a publicly available source. The communication is created,
produced, or distributed after one or more substuntial discussions about the
communication between the person paying for the communication, ot the employees
or agents of the person paying for the communication, and the candidate who it cleatly
idexttified in the ocomomumnicution, or the ocandidaic's anthwosed apmmittee, @
candidate's otmenent, the oppament's authntized cammittee, or a politicd paxty
comminee. A discussion is subatantial within the measing of this paragraph if
information. sbout the candidate's or political party committee's campaign plaas,
projects, activities, or needs is conveyed to a person paying for the communication,
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and that information is material to the creation, production, or distribution of the
communication.

(4) Common vendor. All of the following statements in paragraphs (d)(4)()
through (d)(4)(iii) of this section are true: -

() The person paying for the communication, or an agent of such person,
contracts with or employs a commercial vendor, as defined in 11 CFR 116.1(c), to
create, produce, or distribute the communication;

(1) That commercial vendor, ircluding any owner, officer, or employee of
the commercial vendor, has provided any of the following services to the candidate
who is clearly identified in the commumication, ox the cundidate's authorized
committer, she oundidete's oppanent, the optionmatls euthonzed committee, or a
political purty cammittee, during the previous 120 days:

: (A) Development of media strategy, including the selection or purchasing of
advertising slots;

(B) Selection of audiences;

(C) Polling;

(D) Fundesising;

(E) Developing the content of a public communication;

(F) Producing a public communication;

' (G) Identifying voters or developing voter lists, mailing lists, or donor lists;

(H) Selecting personnel, contractors, or subcontractors; or

() Consuhéng or otherwise praviding politioal ar media advice; and

(ii) This paragraph, (d)(4)(ii), is not satisfied if the information material to
the creation, production, or distribution of the communication used or conveyed by

the commercial vendor was obtained from = publicly available source. That
commercial vendor uses or conveys to the person paying for the communication:

(A) Information sbout the campaign plans, projects, activities, oz needs of
the cleady identified candidate, the candidee's opponeat, or a political party
committee, and that infonmation is material to the creation, p:oducuon, or distributionr
of the canmhurticadan; or

(B) Information used previously by the commescial vendor in providing
services to the candidate who is cleady identified in the communication, or the
candidate's authorized committee, the candidate's opponent, the opponent's authorized
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committee, or a political party committee, and that information is material to the
creation, productien, or distribution of the communication.

(5) Former employee or independent contractor. Both of the following
statements in paragraphs (d)(5)(®) and (d)(5)(ii) of this section are toue:

(@) The communication is paid for by a person, or by the employer of a
person, who was an employee or independent contractor of the candidate who is
clearly identified in the communication, or the candidate's authorized committee, the
candidate's opponent, the opponent's authorized committee, or a political party
committee, during the previous 120 days; and

(1) This paragraph, (d)(5)(ii), is not satisfied if the information material to the
creation, production, or distribution of the communication used or conveyed by the
former employm: ar indapendert ceatractor was obtzined frrrm 2 publicly available
source. That fourer employee or independant contractor uses or conweys to the
person paying for the communication:

(A) Information about the campaign plans, projects, activities, or needs of
e clearly identified candidate, the candidate's opponent, or a political party

-committee, and that information is material to the creation, production, or distribution

of the communimtion; or

(B) Infarmation used by the former employee ne hrdenendent conteactor in
providing sezvices to the cendidate who is clearly identified in the communication, or
the candidate's authorized committee, the candidate's opponent, the opponent's
authorized committee, or a political party committee, and that information is material
to the creation, production, or distribution of the communication.

(6) Dissemination, distribution, or republication of campaign material. A
communication that satisfies the cantent standard of pasagraph (c)(2) of this section or
11 CFR 109.37(a)(2)() shall enly satisfy the conduct standards of pamgraphs (d)(1)
through (d)(3) of this section on the basis of conduct by the candidate, the candidate's
authotized committee, or the agents of my of the faregoing, thet aenurs after the
ofiginal prepasmation of the campeign materisls that are disseminated, distiibuted, or
republished. The conxluct standanis of patagraphs (d)(4) asnd (d)(5) of thix section may
also apply to such communications as providod in those paragraphs.
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Exhibit 6

Tmmmmﬁowmmm aileut help from brother : Memphis Commercial App...

"THE COMMERCIAL APPEAL ...
Memplus Teanessed  Reed reore & commersisispsesl.com

Tennesseo congresslonai candidate gets
‘gilent’ help from brother

By Bartholomew Sulliven
Weestieuday, Apsl 7. 2010
WASHINGTON — Tensesses 8th Congressional District candidate Ronaid Kirkiand is

-mamammmmmm Robutbcnﬂnmm'tumw

ong another.

That's because Robert Kirkiand has sst himseX up under Federal Election Commission

guidelines % make independent axpenditures on behalf of his brother’s campaign. in
records filed so far, that has amounted to $82,876.

Undefd.uulmlhmm.uwm@nmnmmﬂnnﬂ
coordinaie svitvlies with thove maleng indepurnient expenditures in its behalf.

* Ronald Kiridand, a madical dactor in Jaekeon, is wnning againut Shelby Cously
. physician Genrge Flinn end Crockait County gospal-einging faurmer Sisphen Finchs: s

the August GOP primary. mbﬂmmmponﬁ'omhommm
Natione! Repubfican Congreasion=! Commiitee.

'mm.mmmmmwdommmwm
Kiramd's sampalgn nmumager, Brent Leathessocd, saitf today. “He wanbad % do |t to
level the pRying fleld, probaitly' wartid 5 do Rt because of all the special interest
and Washington insider money that s going to be backing our opponents.”

*Ort the spemmiandatian of lagal coumsel, they hews cid off all comnmanication,”
Leatheswoad eakd af tha hwo brothars, “Ws o3 a nampaign heva ne knendetge of what
is being done thare and what he'e planning fo da.”

Robert Kirkwood has produced at least one television ad for an amount that will be
disclosed t6 e FEC ldfer today and radio advertising costing $25,578 on His brother's
behel, PEC records show. The television aa is runriing on WHBQ-Cwmnel 13 in
Merrphie. '

In addition, he has paid peiiticsl straiagy cossiimt Begd Greer of Jackson, Tenn.,
$11,200 and a pafilng firm $14,C1E,

Groer said the money is mlng from Robert Kirkland's “personal funds,” adding, “more

10f2
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independent expenditures are on the way."

@ ©2010 Seripps Newspeper Group ~ Online
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Exhibit 7

RON

KIRKLAND

CONSERVATIVE FOR CONGRESS

Join a

PROVEN - TRUSTED - CONSERVATIVE

fighting for Tennessee values.

° ° g 82rroPt ° ) ° ® ®




PROVEN

¢ Faithful Husband of 41 Years, Father of Four and Ordained Deacon

+ Earmned the Honor of Being Selected One of “America’s Top Physicians®
¢ Vateran Who Served the United States in Army Intelligence

TRUSTED

¢ Elected by Colleagues to Chair the State's Largest Private Multi-Speciaity Clinic
¢ Business-Minded Doctor Who Has Created Jobs
¢ Served as Chairman of UT’s National Alumni Association

CONSERVATIVE

¢ Pro-Life, Pro-Traditional Marriage, Pro-Right to Keep and Bear Arms
¢ Supports Free Markets and Less Government
 Strongly Supports/Defends Our Constitution

[[Paid for by Robert Kidand, not authortzed by any candidate or candidate commitiss. ww.votaconservative.com|
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